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Forum: International Court of Justice

Issue: Avena and Other Mexican Nationals (Mexico v. United States of America)

Name: Roberto Borsetti, Amairah Islam

Position: President, VicePresident

Note: All information will be in a vacuum meaning no evidence past

5 February 2003 will be accepted (exceptions are detailed down below)

Introduction:
On 9 January 2003, Mexico brought the International Court of Justice (ICJ) a case

against the United States, claiming that they’ve breached multiple articles of the Vienna

Convention on Consular Relations, specifically Articles 5 and 36. This is following the

sentencing of 54 Mexican nationals to death by the United States. Following the request of this

case, Mexico requested no further action be taken against the 54 nationals where it “might

prejudice the rights of Mexico or its nationals with regard to any decision the Court might render

on the merits of the case.”

Mexico believed that the nationals didn’t have proper consular access, stating that the United

States didn’t uphold its obligations to allow Mexican consular officers to communicate and visit

them. Mexico also argued that many lacked arrangements for proper legal representation. This,

in turn, with Mexico, ascertaining that the “United States failed to fulfil their obligation to provide

consular information on the nationals without delay”, set the initial arguments presented in the

ICJ.

Definition of Key Terms:
1. Discrimination: Defined in the Oxford dictionary as “unjust or prejudicial treatment of

different categories of people, especially on the grounds of age, gender or race”

Discrimination against a certain group of people for any of these reasons can lead to

violence. Whether it is those being discriminated against, experiencing violence, or

groups of people acting out violently after being oppressed, it is undesirable.
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2. Vienna Convention: According to Dristhi, “The Vienna Convention on Consular

Relations is an international treaty that defines consular relations between independent

states.” Article 36 of this convention will be highly debated upon.

3. Consular assistance: “Help and advice provided by the diplomatic agents of a country

to citizens of that country who are living or travelling overseas. The diplomats may be

honorary consuls, or members of the country's diplomatic service.” In essence, consular

assistance is the ability of nationals to have access to their respective embassy when

not in their host nation.

4. Restitutio In Integrum: Restoration of an injured party to the situation which would

have prevailed had no injury been sustained.

5. Status Quo Ante: The previously existing state of affairs.

Background Information

Mexico has been providing consular assistance to its citizens travelling to the United

States for a while. In 1942, Mexico and the United States came to a bilateral consular

agreement, considering their geographic proximity as well as the fact that there was frequent

travel of citizens between the two countries. This essentially meant that diplomatic agents of

either country were allowed to provide help and advice to citizens of that country that were living

in or travelling to the other country. Mexico has taken various measures since to ensure

that it could provide assistance to its citizens abroad. In 1956, Mexico ratified the

Vienna Convention in order to provide additional protection for Mexican nationals, and it

developed the Program of Legal Consultation and Defence for Mexicans Abroad in 1986 to

improve the work of its consular officials, particularly during legal proceedings.

In 2000, Mexico established the Mexican Capital Legal Assistance Program in the United

States. The program mainly served to promote awareness and compliance with international

agreements such as the Vienna Convention, and it allowed Mexico to protect the rights of its

nationals in over 100 capital cases. Despite these efforts, Mexico has had limited success in

trying to promote compliance with the Vienna Convention in the US, with courts suppressing

evidence and refusing to overturn convictions in some cases.

On January 9, 2003, Mexico filed an application against the United States, accusing

them of violating Articles 5 and 36 of the Vienna Convention on Consular Relations by detaining

and then sentencing 54 Mexican nationals to death row.
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Established Dates and Events

● 12th August 1942 - Mexico and the United States entered into a bilateral consular

agreement

○ "Because of their geographic proximity and the frequent inter-state travel of their

respective citizens."

● 25th September 1974 - Mexico ratified the Vienna Convention in order to supplement its

bilateral consular agreements

○ “Allows Mexico to provide additional protection to Mexican nationals travelling

abroad.”

● 7th February 1986 - “Mexico developed the Program of Legal Consultation and Defence

for Mexicans Abroad“

○ “Improved the work of its consular officials in representing the interests of

Mexican nationals, particularly in legal proceedings.”

● September 2000 - Mexico established the Mexican Capital Legal Assistance Program in

the United States

○ “Assist Mexican citizens facing the death penalty in the U.S. and to better defend

them from the time of their arrest to the post-conviction processes, both in states

with capital punishment and in federal courts.” (Gobierno de México)

● 9th January 2003 - “Mexico brought a case against the United States of America”

○ “Dispute concerning alleged violations of Articles 5 and 36 of the Vienna

Convention on Consular Relations of 24 April 1963 with respect to 54 Mexican

nationals who had been sentenced to death in certain states of the United States”

● 5th February 2003 - Measures set in place by the court for the United States to protect

Mexican nationals

○ The order is as follows: “United States of America sh[ould] take all measures

necessary to ensure that Mr. Cesar Roberto Fierro Reyna, Mr. Roberto Moreno

Ramos and Mr. Osvaldo Torres Aguilera [three Mexican nationals] [we]re not

executed pending final judgement in these proceedings”

Major Parties Involved and Their Views
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USA

The USA is being accused of violating Articles 5 and 36 in this case. Despite the US’

diplomatic and consular relations with Mexico, 54 Mexican nationals were sentenced to death row

without access to legal counsel. For example, Carlos Avena Guillen was charged with murder in

1980 and then sentenced to death in 1981, but Mexican officials claim they did not learn of this

case until the mid-1990s. However, the USA strongly feels that the Court should dismiss the

claims of the United Mexican States, especially taking into account its accordance with the

Court's judgement in previous cases.

Mexico

Mexico has filed an application against the USA, saying that “the United States, in

arresting, detaining, trying, convicting, and sentencing the 54 Mexican nationals on death row,

violated its international legal obligations to Mexico, in its own right and in the exercise of its right

of consular protection of its nationals, as provided by Articles 5 and 36, respectively of the Vienna

Convention”. Mexico believes that it is entitled to restitutio in integrum and insists that the USA

restores the status quo ante, which is to “re-establish the situation that existed before the

detention of, proceedings against, and convictions and sentences of, Mexico's nationals”.

UN Involvement, Relevant Resolutions, Treaty and Events

As mentioned previously, this case will be in relation to these articles, mentioned below, of the

Vienna Convention on Consular Relations of 24 April 1963 (a PDF copy can be found here). For

both articles, it is recommended that you familiarise yourself with them, ensuring they are

understood in its entirety:

● Article 5 - Consular Functions

○ Details the consular functions of a foreign state, stating 13 of these functions

○ Most importantly, for this case, (a) “protecting in the receiving State the interests

of the sending State and of its nationals, both individuals and bodies corporate,

within the limits permitted by international law;” and (c) “ascertaining by all lawful

means conditions and developments in the commercial, economic, cultural and

scientific life of the receiving State, reporting thereon to the Government of the

sending State and giving information to persons interested;”
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○ These two functions are of interest due to Mexico’s belief that they have been

violated by the United States during the holding of 54 Mexican nationals.

● Article 36 (1) & (2) - Communication and contact with nationals of the sending

state

○ As a whole, Article 36 addresses the communications that a consul can have with

nationals they send to a foreign state

○ While important to read the Article as a whole, key aspects should be considered,

such as (1) (a) “consular officers shall be free to communicate with nationals of

the sending State and to have access to them. Nationals of the sending State

shall have the same freedom with respect to communication with and access to

consular officers of the sending State;” and (1) (b) (shortened) “consular officers

shall have the right to visit a national of the sending State who is in prison,

custody or detention, to converse and correspond with him and to arrange for his

legal representation.”

Possible Starting Points for Advocates

For both the prosecution and defence, it is most important to familiarise yourselves with

the Articles stated above. For further information, please utilise the useful links section where a

variety of resources are available to improve the understanding of the nature of the case.

Furthermore, we recommend you look at the case itself for potential guidance towards

witness/evidence selection. Please note that this committee will not represent what happened in

the real case as the verdict and other aspects of this committee will be decided on the

advocates' performance and the judges' judgement.

Important notes to Advocates

As stated previously, all information will be in a vacuum meaning no evidence past

5 February 2003 will be accepted. However, due to the nature of this case, please check with

the President (borse51402@gapps.uwcsea.edu.sg) if you believe there is evidence past the

date that should be included. If deemed acceptable by the President, the President will notify
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both advocate pairs of the allowance. This is due to the fact that in the real case, some

evidence was not made available until later than the stated date of 5 February 2003.

Bibliography

Useful Links

https://www.asil.org/insights/volume/8/issue/6/consular-notification-and-death-penalty-icj

s-judgment-avena - This is good for some background information on the case (ignore the

sections about the ICJ’s verdict)

http://www.worldcourts.com/icj/eng/decisions/2004.03.31_avena.htm#:~:text=%22That%

20the%20United%20States%20of,protection%20of%20its%20nationals%2C%20by - This is

good to understand both sides of the case and their arguments (Again, ignore the sections

about the ICJ’s judgement)

https://legal.un.org/ilc/texts/instruments/english/conventions/9_2_1963.pdf - Vienna

Convention on Consular Relations
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